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OUTLINE FOR DISCUSSION

• Nuclear Sector Overview

• Key Aspects – Civil Nuclear Liability Regime (CLND Act and Rules)

• Main concerns of Suppliers

• Risk Mitigation Measures for Suppliers
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NUCLEAR SECTOR OVERVIEW

• Installed nuclear power capacity is 6,780 MW= 1.89% of the total installed capacity (October 2019).
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• India currently has 22 operating

nuclear power reactors with a

total capacity of 6,780 MW.

• 9 nuclear power reactors are

under construction with a

combined capacity of 6,700 MW

(including 500 MW PFBR being

implemented by Bharatiya

Nabhikiya Vidyut Nigam Limited

(“BHAVINI”)).

• The nuclear power capacity is

expected to reach 8,180 MW by

2020 and proposed to be increased

to 22,480 MW by 2031.
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KEY ASPECTS - CLND ACT AND RULES

• In 2010, the Civil Liability for Nuclear Damage Act, 2010 (CLND Act)

was enacted – came into effect on 11 November, 2011.

• The Civil Liability for Nuclear Damage Rules, 2011 (CLND Rules) were

notified in 2011.

• India signed the 1997 Convention on Supplementary Compensation for

Nuclear Damage (CSC) in 2010 and has ratified it in 2016, declaring

compliance of its national law with the Annex to the CSC.

5



KEY ASPECTS - CLND ACT AND RULES

• The CLND Act provides for:

➢ a no-fault liability regime channeling liability to the operator, with

certain exceptions including a grave natural disaster, civil war, terrorism,

and nuclear damage to the nuclear installation itself and to the means of

transport which carried the nuclear material at the time of nuclear incident;

➢ the scheme and the manner of seeking compensation for nuclear damage;

➢ appointment of Claims Commissioner and establishment of Nuclear

Damage Claims Commission;

➢ the limitation period for exercising the right to claim compensation.
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KEY ASPECTS - CLND ACT AND RULES

• Operator is liable for nuclear damage arising from a nuclear incident.

• CLND Act:

➢ Nuclear damage defined to mean - loss of life or personal injury or loss of,

or damage to, property, caused by or arising out of a nuclear incident, and

to the extent notified by the Central Government, inter alia includes

economic loss, costs of measures of reinstatement of impaired environment

and loss of income, in terms mentioned in the CLND Act.

➢ Nuclear incident defined to mean any occurrence or series of occurrences

having the same origin which causes nuclear damage or, but only with

respect to preventive measures, creates a grave and imminent threat of

causing such damage.
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KEY ASPECTS - CLND ACT AND RULES

• The maximum amount of liability in respect of each nuclear incident has been

specified as the rupee equivalent of 300 million Special Drawing Rights (“SDR”)

or such higher amount as may be notified by the Central Government.

• Liability of the operator for each nuclear incident has been capped at INR 1,500

crores (approximately USD 211.65 million) in respect of nuclear reactors having

thermal power equal to or above 10 MW.

• Central Government is liable for nuclear damage in certain situations, like

certain force majeure events and where liability exceeds the amount of liability

of an operator specified, to the extent such liability exceeds such liability of the

operator.

8



CLND ACT AND RULES – SUB JUDICE

• Constitutionality of the CLND Act and the CLND Rules has been challenged in

the courts in India.

• The Kerala High Court in the case of Yash Thomas Mannully and Ors. vs. Union

of India and Ors. has upheld the constitutionality of certain provisions of the

CLND Act (which has been challenged).

• A separate writ petition was filed before the Supreme Court of India (Common

Cause & Ors. vs. Union of India & Ors.) which challenged the constitutionality

of the CLND Act and is sub-judice.

• Another petition inter alia challenging Rule 24 of the CLND Rules as being ultra

vires the CLND Act was filed before the Supreme Court in the case of Centre for

Public Interest Litigation & Ors. vs. Union of India.
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WHO IS A “SUPPLIER”?

• The CLND Act does not define a “Supplier”. However, the CLND Rules, in clause (b) in

Explanation 1 to Rule 24, defines supplier to include a person who:

• The definition of supplier is an inclusive one.

SUPPLIERS CONCERN UNDER THE CURRENT LEGAL REGIME
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(i) manufactures and supplies, either directly or through an agent, a system,

equipment or component or builds a structure on the basis of functional

specification; or

(ii) provides built to print or detailed design specifications to a vendor for

manufacturing a system, equipment or component or building a structure and

is responsible to the operator for design and quality assurance; or

(iii) provides quality assurance or design services.



SUPPLIERS CONCERN UNDER THE CURRENT LEGAL REGIME
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➢ Section 17 of the CLND Act provides for operators right of recourse against the

supplier, after paying the compensation for nuclear damage in accordance with

Section 6 of the CLND Act.

➢ The operator has a right of recourse against the supplier in the following

instances:

i. if this right is provided in a contract (Section 17(a));

ii. if nuclear incident has resulted as a consequence of an act of supplier or his

employee, which includes supply of equipment or material with patent or

latent defects or sub-standard services (Section 17(b));

iii. the nuclear incident has resulted from the act of commission or omission of

an individual done with the intent to cause nuclear damage (Section 17(c)).

RIGHT OF RECOURSE AGAINST THE SUPPLIER
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➢ The concern is that Section 17 (b) provides for an additional right of recourse.

➢ In order to clear this ambiguity, (along with ambiguities related to various

provisions of the CLND Act), the Ministry of External Affairs under the Indian

Government had issued and published the ‘Frequently Asked Questions and

Answers on Civil Liability for Nuclear Damage Act 2010 and related issues’

(“FAQs”).

➢ Relevantly, the FAQs state that:

➢ According to the FAQs, operators right of recourse is to be read along with the

contract between the operator and the supplier referred to in Section 17(a).

RIGHT OF RECOURSE AGAINST THE SUPPLIER
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the situations identified in Section 17(b) relate to actions and matters

such as product liability stipulations/conditions or service contracts.

These are ordinarily part of a contract between the operator and the

supplier.



➢ This argument may be supported by:

o the language employed by Rule 24 of the CLND Rules; and

o India’s obligations under the CSC.

RIGHT OF RECOURSE AGAINST THE SUPPLIER
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➢ Rule 24 of the CLND Rules states that the contract referred to in Section 17(a) “shall”

include a provision for right of recourse:

i. For an amount not less than the (i) operator’s liability under the CLND Act

(approximately USD 211.65 million) or (ii) contract value, whichever is less; and

ii. For a period of (i) initial license period under the Atomic Energy (Radiation

Protection) Rules, 2004, currently 5 years, or (ii) the product liability period,

whichever is longer.

➢ Further, Product Liability Period is defined in Explanation I to Rule 24 as:

RIGHT OF RECOURSE AGAINST THE SUPPLIER
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(a) "product liability period" means the period for which the supplier has

undertaken liability for patent or latent defects or sub-standard services

under a contract.



• Section 46 of the CLND Act preserves applicability of other laws and states that:

• Concerns have been expressed by suppliers, both domestic and foreign, that the first

part of Section 46 may support third party claims directly against the supplier under

other laws.

CLAIMS UNDER OTHER LAWS – SECTION 46
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The provisions of this Act shall be in addition to, and not in derogation

of, any other law for the time being in force, and nothing contained

herein shall exempt the operator from any proceeding which might,

apart from this Act, be instituted against such operator.



• Overall scheme of CLND Act is to channel the liability to the operator and thus Section 46

should apply to operator – supported by:

i. Long Title- channeling liability to the operator

ii. Statement of Objects and Reasons- law that deals with nuclear liability for nuclear

damage in the event of a nuclear incident, to be compliant with the CSC and to join an

international liability regime.

iii. The instrument of ratification for CSC submitted by India declared that “its national law

complies with the provisions of the Annex to the Convention”.

CLAIMS UNDER OTHER LAWS – SECTION 46
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An Act to provide for civil liability for nuclear damage and prompt

compensation to the victims of a nuclear incident through no-fault

liability regime channeling liability to the operator, appointment of

Claims Commissioner, establishment of Nuclear Damage Claims

Commission and for matters connected therewith or incidental thereto.



iv. The FAQs published by the GoI clarify the position of law in favor of the suppliers:

CLAIMS UNDER OTHER LAWS – SECTION 46
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“…applies exclusively to the operator and does not extend to the supplier

is confirmed by the Parliamentary debates at the time of the adoption of

this Act. It may be noted that the CLND Bill was adopted by a vote. During

the course of the vote on various clauses of the Bill, in the Rajya Sabha

two amendments were moved for clause 46 that finally became Section 46

of the CLND Act that inter alia sought to include suppliers in this provision.

Both those amendments were negatived. A provision that was expressly

excluded from the statute cannot be read into the statute by

interpretation…”



INSURANCE PACKAGE

INSURANCE REQUIREMENTS UNDER THE CLND ACT:

• The operator, before commencing operation of its nuclear installation is required to obtain

insurance policy or other financial security, or combination of both, to cover its capped liability.

• The operator is required to renew such policy or financial security from time to time, before the

expiry of its validity period.

INDIAN NUCLEAR INSURANCE POOL (“INIP”):

• Launched on 12 June, 2015 with corpus of INR 1,500 crore (approximately USD 211.65 million) by

General Insurance Corporation of India (“GIC-Re”) along with several other Indian insurance

companies.

• The INIP was formed as a risk transfer mechanism to cover/transfer the risks of operators’ and

suppliers’ liability with the CLND Act (Section 6(2) and Section 17, respectively) to INIP.

• Was instituted to addresses liability concerns of the suppliers and paves the way for Indian as

well as foreign supplier’s to participate in the Indian nuclear power projects.
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INSURANCE PACKAGE
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• The FAQs also state that the pricing of premiums would depend on factors such as:

➢ risk probability;

➢ possible severity of damage; and

➢ exposure to people and property around nuclear installations.

• In 2016, the INIP has unveiled the following:

➢ Nuclear Operator’s Liability (CLND Act) Insurance Policy (“NOLIP”)- to cover the liability

of the operators; and

➢ Nuclear Supplier’s Insurance Policy (Right to Recourse only under the CLND Ac) (“NSIP”)-

to provide coverage for the supplier’s liability.

INSURANCE PACKAGE

21



• The terms of NOLIP and NSIP are not available in public domain.

• However, based on some publicly available information some of the concerns of suppliers with

respect to insurance policies are as follows:

➢ NOLIP has been issued as a floater policy covering all plants and facilities of NPCIL, and

also provides for a provision to endorse new reactors as and when they become

operative;

➢ However NOLIP is subject to a single annual limit of INR 1,500 crores (approximately

USD 211.65 million);

➢ The indemnity under NOLIP would only apply to claims for nuclear damage caused by a

nuclear incident notified as per Section 3(1) of the CLND Act;

➢ Policy term – one year;

➢ This suggests that once there is a nuclear incident at any one nuclear installation and the

annual limit is partially or completely utilized, the other nuclear installations of NPCIL

would be without full or any cover, as the case may be, for that year;

INSURANCE PACKAGE – CONCERN OF SUPPLIERS
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➢ In relation to reinstatement clause, as per press reports, the reinstatement premium

would be decided post a claim, based on the capacity to underwrite the risk available

with the insurers. The concern here for the supplier is that how such an arrangement

would work for them, as it is proposed that NSIP would operate concurrently with the

NOLIP;

➢ Another issue to consider in this regard would be the potential time gap between

commencement of suppliers’ obligations and it being eligible to obtain insurance policy

under NSIP. As supplier obligations may commence from the delivery of equipment and

an insurance policy under NSIP would be issued only once the operator has obtained its

insurance cover before commencing operation of nuclear installation (at commissioning

of the nuclear power plant);

➢ It appears that the limit of indemnity under NSIP would be INR 1500 crores or the

value of contract, whichever is less;

➢ It would be issued annually or for any tenure requested by the insured, subject to a

maximum duration of 7 years and subject to the operator’s policy being in existence for

the entire duration;

INSURANCE PACKAGE – CONCERN OF SUPPLIERS

23



➢ It seems that the NSIP like the NOLIP would be a common policy in terms of which

suppliers who wish to avail the benefit under the policy would pay premium accordingly;

and

➢ NSIP is being issued as only a right of recourse policy, offering to hold the supplier

harmless should the operator exercise his rights against the supplier under Section 17(a)

and/or Section 17(b) of the CLND Act (in no case exceeding the actual amount payable

by the insured to the operator). The NSIP would not indemnify any liability under any

other laws of India or any other country (or under Section 17(c) of the CLND Act).

INSURANCE PACKAGE – CONCERN OF SUPPLIERS
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RISK MITIGATION MEASURES FOR SUPPLIERS
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RISK MITIGATION MEASURES FOR SUPPLIERS

• Limitation of liability clause – providing a specific right of recourse clause in the contract to

limit the scope of such right (and to get the benefit of liability cap and product liability period

under Rule 24 of the CLND Rules).

• Contractual fault determination mechanisms comprising international experts - Liability

claim under Section 17(b) to be deferred till findings of fault determination available.

• Specific third party claims clause in the supply contract – including specific contractual

indemnity from operator in respect of third party claims that may be brought against the

supplier.

• Contract Structuring - the supply contract could be structured in such a way that the transfer

of risk and ownership takes place at the earliest so as to mitigate the duration of any

potential third party claims against the supplier.

• Insurance from INIP – addressing the concerns discussed above.
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