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Distinctive Features of Nuclear Power Projects 
(NPPs)

 Industry (and project) profile(s)

 Specialist market and participants

 Extent of owner involvement

 Large size and complexity

 Highly regulated / rigorous nuclear licensing regime

 Nuclear liability regime

 First-of-a-kind (FOAK) issues

 Observance of safety culture and stringent quality control

 High level of interdependencies between disciplines / trades

 Major role of subcontractors and sub-suppliers

 Longer project and equipment lead times
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Distinctive Features of NPPs

 Owner involvement

▪ Owner involvement is required regarding

➢ Licensing issues 

➢ Schedule and programming

(i) Careful due diligence during the bid phase

(ii) Detailed reporting in respect of deliveries, procurement of long lead items

➢ Cost control

(i) In particular where cost reimburseable component in the contract price

➢ Resolution of disputes

(i) Early intervention

(ii) Mechanisms to deal with technical and legal issues
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Key Stages of any Construction Project

 Selecting procurement strategy and drafting the contract(s)

 Contract(s) management during execution

 Handling claims and disagreements

 Formal disputes
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Procurement Issues

Contracting models

 Choice of procurement has significant impact on:

• Procurement time

• Cost

• Time(s) for completion

• Allocation of risks

• Choice of suppliers

 Three principal procurement methods:

• Single EPC Contract procurement model

• Multiple EPC Contract contracting model

• EPCM agreement and Works Contracts (or Packages) contracting model
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Contracting Issues

Single EPC model

 Advantages:

• Lower retention of risk by the owner

• Interface risk taken by a single contractor

• Contractor (should) provide overall technology wrap

 Disadvantages:

• Higher cost/less competition

• Smaller range of potential suppliers

• Restricted choice of technology
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Contracting Issues

Multiple EPC contracting model
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Contracting issues

Multiple EPC contracting model

 Benefits:

• Lower cost/increased competition for each package

▪ Freedom to choose different suppliers directly

 Disadvantages:

• No overall single point of responsibility

• Each contractor is only responsible for its own scope of works

• Owner bears any “gap risks” and overall “interface” risk for the project

7



Contracting Issues

Engineering, Procurement and Construction Management

 Consultancy agreement under which the EPCM Contractor:

- performs engineering for and “project manages” a series of Works Contracts

- advises on procurement strategy and recommends contractors for the Works 

Contracts
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EPCM – Nuclear Power Plant
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EPCM – Scope of Obligations and Ancillaries

 EPCM Contractor obliged to use professional skill and care in carrying out the services

 EPCM Contractor does not undertake that the Plant will:

• be complete by a specified date; or 

• perform to a specified standard

Ancillary arrangements

 Project Management Agreement(s)

 Interface Schedule (or Agreement)

 Partnering & Alliancing
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Programme(s) 

 Initial version and obligations to update

 Importance to critical path and delay analysis

 Monitoring and management

 Cornerstone of implementation

11



Payment Events

 Payments to a Contractor in a series of lump sums, each paid upon achievement of a 

defined stage of progress

 Payment based upon achieving defined percentages of a contractor’s programme of 

activities (also known as a ‘planned payment’ scheme)

 (Monthly) measurement

 Effect of ‘no earlier’ dates or restricted payment curve
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Contract Terms – Managing Time (and Cost)

 Encourage collaborative working environment:

– Regular meetings, information sharing, transparency, claim management and dispute resolution 

amongst others

 Well defined project management requirements

– Design and configuration management procedures, resource and cost management, 

subcontractor management

 Clearly defined circumstances giving rise to entitlement to additional time and/or cost

 Clear, efficient and fair procedure for claims

 Two (or three) tier claims and dispute resolution process
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Incentives

 Bonus and penalty scheme related to key performance indicators (KPIs)

 Total Investment Cost v Budget

 Schedule incentive(s) related to key dates
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Completion, Liquidated Damages and Bonus 
Payments

 Every project has (at least) one “time for completion”

 Implied - completion “within a reasonable time”

– No liquidated damages available

 Partial Possession, Sectional Completion, Milestone Completion and Key Dates
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Liquidated Damages

 LDs are a pre-agreed remedy for breach of completion obligation(s)

 Fixed sum, per fixed time period (or part thereof)

– e.g.  £10 or £100,000 per week 

– Calculated for period(s) between contractual date for completion and actual date of completion

– Often subject to a cap / limit (typically 10 - 20% of contract value)
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Liquidated Damages 

 In civil law systems, tribunals may be willing to adjust liquidated damages provisions to 

reflect the actual position between the parties in the event of breach more accurately 

 The English law test for validity of LDs was that they had to be a ‘genuine pre-estimate 

of loss’ and must not be a penalty [Dunlop Pneumatic Tyre Co v Selfridge [1915] AC 

847]
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The current English law position: Cavendish 
Square Holdings v Makdessi [2015] UKSC 67

 Contract under which Makdessi sold the controlling stake (60%) in his consultancy company to Cavendish Square

 Price was paid in instalments:($65m upfront which included an amount representing the goodwill of the business 

(i.e. client relationships)

 Makdessi agreed not to:

– carry on, or be engaged or interested in “restricted activities” in certain “prohibited areas” (i.e. a non-compete 

clause)

– solicit or accept orders, inquiries or business in respect of restricted activities in such prohibited areas

– divert orders, inquiries or business from any group company

– employ or solicit any senior employee or consultant of any group company
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Cavendish Square Holdings v Makdessi [2015] 
UKSC 67

 Breach of those covenants would engage the default provisions, under which:

– Makdessi would not be entitled to the interim and final payments

– Cavendish Square would be entitled to purchase Makdessi’s remaining shares at their net 

rather than enhanced value

 Makdessi breached his restrictive covenants by soliciting clients and attempting to 

poach employees

 The issue was whether the default provisions (by which Makdessi stood to lose more 

than $82m) amounted to a penalty clause and were therefore unenforceable
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Cavendish Square Holdings v Makdessi [2015] 
UKSC 67

 In its decision, the Supreme  Court reformulated the test for what amounts to a 

penalty; the true test is:

whether the impugned provision … imposes a detriment on the contract-breaker out of all 

proportion to any legitimate interest of the innocent party in the enforcement of the primary 

obligation.
Lord Neuberger and Lord Sumption

 “Any legitimate interest” includes compensation for loss, commercial justifications, and 

other interests:

 So long as the detriment is proportionate to any legitimate interest, the clause will be enforceable

 This represents a broadening of the “commercial justification” principle
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Cavendish Square Holdings v Makdessi [2015] 
UKSC 67

 This proved to be somewhat academic since actually:

– The Court held that the default provisions could not amount to a penalty clause, because they 

were primary not secondary obligations

– The provisions were held to be price adjustment clauses, setting out an agreement by 

Cavendish Square to pay more if they could count on Makdessi’s loyalty

– Because Makdessi breached the requirements for that price adjustment agreement, he was not 

entitled to the benefits of that agreement  
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Liquidated Damages – the effect of Sectional 
Completion

 A separate completion date is agreed in relation to each section and separate liquidated damages 

apply to each section in the event of delay

 Vital to ensure that the construction contract covers all aspects in sufficient detail, eg. descriptions 

of each section, mechanisms to govern the award of extensions of time and clearly defined 

liquidated damages figures

 Vinci Construction UK Ltd v. Beumer Group UK Ltd [2017] EWHC 2196 (TCC) - confirms that, 

while the courts are generally reluctant to hold freely agreed terms void for uncertainty, the courts 

will hold that sectional liquidated damages provisions to be uncertain and inoperable where the 

relevant sections are not properly defined
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Dispute Avoidance / Early Resolution of Disputes 

 Deal with claims when they arise and do not let claims accumulate

 Develop robust internal claim procedures

 Identify commercial goals and red lines

 Consider the need for early legal advice 

 Avoid a battle of correspondence by addressing issues during 

meetings 

 Consider creative solutions beyond time and money
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